Dated 12 November, 1998

ADMISSION OF FOREIGN COUNSEL
STATEMENT OF POLICY

The Principle

As arule parties before the Bermuda court should be represented by barristers and attorneys
who are members of the Association and entitled to practice before the Bermuda courts
("local counsel"). Bar Council considers that it is contrary to the long term interests of the
bar in Bermuda for local counsel to act as mere agents for foreign law firms in relation to
cases pending before Bermuda courts. Accordingly, Bar Council will not support applications
for “teams” of foreign barristers and solicitors in relation to cases pending before Bermuda

courts.

Section 51(3) of the Supreme Court Act 1905 ("the Act") recognizes that foreign counsel
may be admitted to appear in the courts of Bermuda in any particular case or series of cases
which involve questions of law or practice of considerable difficulty or public importance.
As an exception to the rule, and in rare cases, Bar Council will support an application to
admit foreign leading counsel to appear in a particular case provided that the broad criteria
set out in Section 51(3) of the Act is satisfied.

The Criteria
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In considering whether exceptional circumstances exist warranting the admission of foreign
leading counsel in a particular case the Bar Council shall be guided by the following criteria

in descending order of importance:-

(1) The legal complexity of the case before the Bermuda courts and/or the general public
importance of the case in Bermuda, including the importance of the case to
Bermuda’s offshore services industry.

(i1) The availability of local counsel within Bermuda to adequately present the case.



(i)  The impact of the case upon the individual client, for example in criminal, defamation

and professional negligence cases.

4. As a general rule the Bar Council will only support an application for the admission of foreign
leading counsel to appear at the trial of the action and not in relation to interlocutory
applications. It is recognized that exceptions may be made where the criteria set out in
Section 51(3) of the Act is satisfied in relation to a particular interlocutory application.

5. Where Bar Council supports an application to admit foreign leading counsel, it will only do so

in relation a particular hearing pending before the Bermuda courts and will not support an

application for foreign leading counsel to appear in the case generally.

6. Where Bar Council supports an application for leading counsel to appear as an advocate
before the Bermuda courts, local counsel must appear as second or junior counsel. Bar
Council will not support an application to admit foreign junior counsel to appear before

Bermuda courts.

7. If Bar Council approves an application for foreign leading counsel for one party to the
proceedings it will normally do so for other parties to the same proceedings.

8. Bar Council expects that in relation to any case pending before the Bermuda courts, the
preparation of the trial or other application will be the responsibility of the local firms.
Accordingly, Bar Council will not support an application for work permits for foreign
solicitors and other attorneys who do not intend to be called to Bermuda Bar but intend to
assist otherwise in the preparation of the trial or other application. This rule does not
prohibit the attendance in Bermuda of a foreign attorney solely for the purposes of providing
instructions in relation to cases pending before the Bermuda courts.

The Application

9. The application for the admission of foreign leading counsel should be made in good time so
that Bar Council may consider such an application at its regular monthly meetings. Bar

Council will only convene special meetings to consider emergency applications if it is satisfied
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10.

11.

that there is a good reason why the application could not have been made in good time to be

considered at its regular meetings.

The application seeking permission to engage foreign leading counsel should be sent to the
attorneys acting for other parties in relation to a particular case. Other parties may make
representations in writing as to the appropriateness of the application to engage foreign

leading counsel in relation to the particular case.

The application for admission of foreign leading counsel shall be signed by local counsel who
has the conduct of the matter and who intends to appear with foreign leading counsel. The
application should state that in the opinion of the local counsel the application complies with
the criteria set out in Section 51(3) of the Act and set out full reasons for taking that view.

Duty of Local Counsel

12.

13.

The Bar Council is entitled to rely upon the opinion and representation of local counsel to the
effect that the application complies with Section 51(3) of the Act. Accordingly, local counsel
should only express that opinion where local counsel, in good faith, is satisfied that the criteria

set out in section 51(3) of the Act is indeed met.

In cases where local counsel does not consider that the criteria set out in Section 51(3) of the
Act is met, local counsel should advise the client that it is not an appropriate case for the

engagement of foreign counsel and should not submit such an application.

Application to the Supreme Court

14

The Notice of Motion seeking to call foreign counsel to the Bermuda bar should be served

upon the Executive Secretary of the Association.

Dated 12 November 1998
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